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Washington, D.C. 20530-0001 
 
 Re: Request for Information on Merger Enforcement 
 
Dear Chair Khan and AAG Kanter:  
 

Farm Action submits these comments in response to the Justice Department and Federal Trade Com-
mission’s (the “Agencies”) request for information on how the agencies can modernize and strengthen enforce-
ment against illegal mergers (the “RFI”). Farm Action is a nonprofit advocacy organization leveraging research, 
policy development, and political expertise to create a food and agriculture system that works for everyday 
people rather than a handful of powerful corporations. We applaud the Antitrust Agencies’ decision to review 
the current merger guidelines “to ensure that they (1) reflect current learning about competition based on mod-
ern market realities and (2) faithfully track the statutory text, legislative history, and established case law around 
merger enforcement.”1 
  

We believe the current merger guidelines require “root-and-branch reconstruction.”2 Since 1982, the 
merger guidelines have centered a consumer-welfare framework that is profoundly antithetical to the antitrust 
laws and has facilitated unprecedented concentrations of corporate power in our economy. In this comment, 
we urge the Agencies to turn the page. Instead of continuing the past forty-years’ “experiment of letting giant 
corporations accumulate more and more power,”3 the Agencies should adopt new merger guidelines that apply 
the antitrust laws as written and intended by Congress.  

 
This comment has four parts. Part I traces the legislative history and demonstrates that Congress en-

acted the antitrust laws applicable to merger enforcement to protect a fairly well-defined set of structural con-
ditions—“competition”—as a way of promoting a consistent set of antimonopoly policy objectives. Part II 
highlights how the consumer welfare framework of the merger guidelines practically nullifies Congress’s intent 
to preserve competition, ignores the policy objectives that Congress expressed, and inherently cripples merger 
enforcement. Part III examines how merger enforcement pursuant to the consumer welfare framework has 
failed to preserve competition in food system industries—with disastrous consequences for consumers, farm-
ers, and workers, for the ability of small businesses and entrepreneurs to participate in our free enterprise 
economy, and ultimately, for the capacity of citizens and communities to “direct their economic welfare . . . 
[and] their political future.” In Part IV, we conclude with several recommendations for reconstructing merger 
enforcement to accord with the law and congressional intent.  
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I. The Congressional Vision for Merger Enforcement  
  

In recent decades, the debate over merger enforcement policy has often proceeded as if the antitrust 
laws were “blank checks” on which the Antitrust Agencies could write and enforce any conception of “com-
petition” they want and any set of policy objectives they prefer.4 As substantial scholarship has documented, 
however, that is not the case.5 Although Congress did not provide detailed instructions, the statutory text and 
legislative history of the antitrust laws reveal a fairly well-defined concept of “competition” as a normative 
process and a reasonably consistent set of policy objectives that should guide enforcement. As the Supreme 
Court6 has held and a number of enforcers7 and scholars8 have argued over the years, the Agencies can and 
should use these normative guideposts to rationally resolve statutory uncertainties, decide which interests are 
most entitled to protection under the Section 7 of the Clayton Act, and, ultimately, formulate enforcement 
standards that faithfully apply the law. 

 
A. The Sherman Act: Structuring Markets in the Moral Economy Tradition  
 
The conventional wisdom that antitrust statutes are “open-ended delegations” to the courts (and, by 

extension, to enforcers) is based primarily on the notion that, in adopting the phrase “restraint of trade” in the 
Sherman Act, Congress “invoke[d] the common law itself” and “authorize[d] courts to create new lines of [it]” 
without providing normative criteria to guide judicial decision-making.9 This notion, however, is at odds with 
the legislative history of the Sherman Act and would certainly come as news to the coalition of farmers, workers, 
small producers, and local merchants whose concerns directly inspired its enactment.10 
 

The central normative conception of markets that shaped the framing of the Sherman Act is that of 
markets coordinated and governed by numerous, competing centers of property ownership and decision-mak-
ing instead of singular centers of aggregated wealth.11 As the legal scholar Sanjukta Paul has shown in her cogent 
review of the Sherman Act’s legislative history, Congress adopted the law’s “restraint-of-trade” phrasing to 
invoke a set of common-law values around market regulation rooted in the “moral economy” traditions of local 
English and American markets.12 Fundamentally, these “old notions of right” frowned upon the foreclosure of 
market opportunities and the consolidation of market control while encouraging social coordination around 
just prices and fair competition to keep markets open and diverse participants in business.13 

 
This fundamentally moral vision of markets has little, if anything, to do with arbitrarily selected con-

cepts from economic theory such as “perfect competition,” “competitive pricing,” or “allocative efficiency.”14 
None of these economic concepts—or economists in general—had an appreciable bearing on the legislative 
process that framed the Sherman Act.15 Instead, it has everything (or at least much more) to do with Congress 
using the law to consciously structure markets in alignment with the antimonopoly vision of the popular coali-
tion that spurred its enactment.16 Farmers, acting through cooperative organizations such as the National 
Grange and the Farmers’ Alliance, were at the heart of this coalition.17 Facing discriminating railroads and 
monopolistic food processors that exploited the atomization of farmers to impose unjust prices, the farmers’ 
movement repurposed the “moral economy” traditions of socially coordinated markets to challenge the mo-
nopolists’ centralization of power, on the one hand, and rally cooperation among farmers, workers, and small 
producers to protect their independence and bargaining power, on the other.18 While initial versions of the 
Sherman Act focusing on consumer prices threatened to penalize such coordination, those versions were re-
jected in favor of language invoking the common law of restraints of trade.19 This choice was not made without 
reason; as Sanjukta Paul has argued, Congress phrased Section 1 of the Sherman Act in terms of “restraints of 
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trade” because the normative values of that body of law—arising, as they did, from the moral economy tradi-
tion—were highly aligned with the vision of markets embraced by the antimonopoly coalition and its allies in 
Congress.20 

 
As court decisions routinely recognized prior to the 1970s21 and numerous scholars22 have docu-

mented, “monopoly” as understood by the framers of the Sherman Act was, essentially, the flipside of this 
vision of decentralized, democratically-coordinated markets. A “monopoly” was not necessarily an economic 
monopoly, but an aggregation of capital—however organized—which had consolidated “some sort of unjusti-
fied power” over the lives and fates of other participants in the marketplace.23 Against this background, Sections 
1 and 2 of the Sherman Act are complementary. Where Section 1 established the normative values for restruc-
turing unjustified consolidations of power by existing monopolies, Section 2 prohibited conduct seeking to 
accumulate or maintain such illegitimate power in the first place.24 In this sense, the Sherman Act was under-
stood by its congressional proponents as a “charter of liberty”25 and sought to preserve a “proper distribution 
of power in the economic sphere.”26 

  
The idea of protecting decentralized markets governed by fair competition and fair dealing among 

numerous, independent participants against the consolidation of power by would-be monopolists underlies all 
of the antitrust laws which followed the Sherman Act—not to mention their “interlacing” statutes in agriculture, 
labor, procurement, and other areas of law.27 As Judge Learned Hand stated in United States v. Alcoa in 1945, 
each of the core antitrust statutes carried an intent to “perpetuate and preserve, for its own sake and in spite of 
possible cost, an organization of industry in small units which can effectively compete with each other.”28 In 
fact, this decentralizing vision only became more explicit and well-defined in the legislative histories of the later-
enacted Clayton Act and Celler-Kefauver Amendment.  
 

B. The Clayton & FTC Acts: Responding to Consolidation Waves After the Sherman Act 
 

Congress enacted the Clayton and the Federal Trade Commission Acts in 1914 to preserve the disper-
sion of market coordination rights and prevent the concentration of private power over markets after the Sher-
man Act proved insufficient.29 In 1890, the Sherman Act was passed in response to a pervasive national fear of 
the rapid assimilation of power by groups of financiers and “captains of industry” who had succeeded in con-
solidating a number of basic industries into holding companies or trusts.30 When bare-minimum enforcement 
and unworkable judicial interpretation of the Sherman Act enabled yet another consolidation wave (the “Great 
Merger Movement” between 1897 and 1907),31 Congress enacted the Clayton Act to establish a “legislative 
rule” for the prohibition of corporate mergers, tying arrangements, commercial discrimination and other “com-
mon and favorite method[s] of promoting monopoly.”32 Learning its lesson from the Sherman Act’s lackluster 
implementation, Congress also created an independent agency—the Federal Trade Commission—to administer 
the Clayton Act in accordance with congressional intent and to proscribe new and unanticipated methods of 
unfair competition as they arise.33 

  
Three years earlier, in Standard Oil, the Supreme Court had adopted the “Rule of Reason” standard to 

enable courts to balance the multiple values of the Sherman Act—aversion to centralized power, on the one 
hand, and accommodation of democratic coordination and fair competition, on the other—in judging market 
conduct.34 Since this interpretation emasculated the Sherman Act by subjecting enforcement to wide-ranging 
economic evaluations of (at least) whether the conduct at issue constitutes fair coordination or illegitimate 
consolidation, Congress drafted the Clayton Act to specify narrow, unidirectional standards for certain 
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categories of conduct.35 On the one hand, Congress declared “the labor of a human being is not a commodity 
or article of commerce.”36 It identified the specific rights of democratic coordination it sought to preserve in 
framing the Sherman Act—those of farmers and workers—and recognized them explicitly as beyond antitrust 
scrutiny.37 On the other hand, Congress singled out certain business practices that had proven integral to the 
processes of monopolization and largely incompatible with democratic ends for prohibition based exclusively 
on one factor—the risk they posed of lessening competition or tending to create a monopoly.38  
 

Congress selected the methods subjected to this prohibition—corporate mergers, tying arrangements, 
and commercial discrimination—based on what it had learned from a series of investigations over the previous 
quarter century into the “actual processes and methods of monopoly.”39 A fairly consistent pattern of monop-
olistic tactics emerged from these investigations.40 Typically, the process of monopolization began with mer-
gers.41 Using aggregated capital or privileged access to financing, potential monopolists would merge with direct 
competitors until they consolidated a significant portion of their initial market.42 The resultant market power 
would enable them to generate higher profits and mobilize even greater financial power—which they would 
then plow into yet more strategic mergers, extending their reach across their industry into a wide range of 
different products, separated geographic markets, and vertically related lines of commerce.43 As they became 
significant operators in multiple markets, monopolists developed inherent advantages over their single-market 
competitors—including, critically, the power to exploit customer dependencies with tying arrangements and to 
subsidize predatory pricing in one market with profits in another.44 Simultaneously, the growing scale and di-
versity of the monopolists’ business enabled them to extract progressively more favorable treatment (and in-
duce discriminatory treatment for competitors) from their suppliers.45 

 
The development of monopoly, in other words, was understood as a dynamic process in which mer-

gers, tying arrangements, and discriminatory dealing were the principal instruments for the progressive conver-
sion of financial power into market power and market power into more financial power.46 These methods were 
“monopolistic” because they inherently deployed financial or market power to “get competitors out of the way” 
by buying, excluding, or suppressing them—all without having to compete on the merits or “do the thing 
better.”47 Their role in the process of monopolizing was not to “singly or in themselves” create a monopoly, 
but to cumulatively, over time, displace competition and accrete power toward centers of aggregated wealth or 
existing dominance.  
 

The centripetal nature of these methods and their integral function to the snowballing development of 
monopoly power meant they were largely incompatible with the democratic coordination of markets which the 
Sherman Act’s restraint-of-trade formulation was adopted to accommodate. Accordingly, there was no justifi-
cation for keeping the prohibition of these methods dependent upon a careful, multi-directional, case-by-case 
balancing of their potential benefits and potential harms to competition under the Rule of Reason. Seeking to 
“arrest the creation of trusts, conspiracies, and monopolies in their incipiency,” Congress prohibited corporate 
mergers, tying arrangements, and commercial discrimination in any case where their use “may” displace com-
petition or “may” contribute to the power-creation processes of monopoly—regardless of other considera-
tions.48  
 

Unfortunately for Congress, almost immediately after the Clayton Act was enacted, problems in Sec-
tion 7’s drafting led courts to weaken its prohibition on mergers. Because a literal reading of the original Section 
7 would have prohibited mergers between even the smallest, most localized competitors, from the beginning 
courts tended to ignore its prohibitive language (on grounds of absurdity or constitutional avoidance) and revert 
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to the rule-of-reason in merger cases.49 The decisive blow, however, came in 1926, when the Supreme Court 
held that Section 7 applied only to stock—not asset—mergers.50 The provision was immediately considered a 
dead letter.51 A wave of asset-based mergers took off that same year.52 Within five years, 4,800 mergers were 
consummated—a record pace at the time.53 Although the Great Depression soon brought merger activity to a 
temporary halt, another consolidation wave began in 1940 and accelerated in the wake of World War II.54 
Fearing the key role of corporate mergers in the processes of monopoly and concentration, Congress enacted 
the Celler-Kefauver Amendment in 1950 to establish a “new statutory formula for the legality of mergers”55—
a formula which, according to its proponents, would “call a halt to the merger movement that is going on in 
this country.”56 
  

C. The Celler-Kefauver Amendment: Formulating an Effective Anti-Merger Policy 
 

The legislative history of the Celler-Kefauver Amendment reveals a clear embrace of an antimonopoly 
vision of markets by lawmakers and their “reliance upon a structural theory of competition which stresses the 
advantages of a large number of small-sized firms.”57 The Amendment stemmed directly from the Temporary 
National Economic Committee’s (TNEC) landmark 3-year investigation into the causes and effects of concen-
tration in our economy.58 Following the conclusion of its investigation in 1941, TNEC called for a legislative 
program of “economic restructuring” that would “stop the processes of concentration” and secure a “perma-
nent decentralization” of economic power in American society.59 Finding that mergers had “hastened the 
growth of the concentration of economic power and had contributed in major part toward the elimination of 
competition,” TNEC recommended the passage of a law that would “halt the merger process in its inception.”60    

 
Senator Joseph O’Mahoney, who had served as TNEC’s chair, immediately introduced the anti-merger 

legislation recommended by the committee.61 Each subsequent Congress considered similar bills from Senator 
O’Mahoney and others in the House and Senate until 1950.62 Meanwhile, Congress acted vigorously—through 
legislation, select committees, and hearings—to deconsolidate industries and strengthen small businesses.63 
In 1941, the House of Representative approved a resolution by Representative Wright Patman creating the 
Select Committee on Small Business to “study and investigate the National Defense Program in its relationship 
to small business in the United States.”64 Prior to this time, the term “small business” was not generally used 
and had no meaning in federal law and policy.65 The House Small Business Committee’s investigations stirred 
Congress to change that—in 1942, it passed the Small Business Mobilization Act.66 

 
Consistent with the antimonopoly vision animating the Sherman and Clayton Acts, the Small Business 

Mobilization Act authorized small businesses to cooperate in war production without fear of violating the 
antitrust laws and established the Smaller War Plants Corporation to finance that cooperation.67 Relying on this 
Act, millions of small, independent businesses (each with fewer than 500 employees) freely coordinated their 
resources to create productive capacities that rivaled, if not exceeded, the efficiency of the largest manufactur-
ers.68 Congress did not forget these achievements. As the war’s end came near, Congress made reversing the 
processes of concentration and securing a permanent decentralization of economic power its explicit policy in 
the Surplus Property Act of 1944.69 Federal agencies were instructed to distribute the government’s enormous 
wartime industrial capacity with unequivocal objectives to “discourage monopolistic practices,” to “strengthen 
and preserve the competitive position of small business concerns,” to “foster the development of new inde-
pendent enterprises,” and, critically, to “develop the maximum of independent operators in trade, industry, and agri-
culture.”70 
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Against this background, legislators viewed the accelerating merger wave of the post-war era as a pro-
found threat to their vision “of a peace-time economy of free independent private enterprise.”71 In 1947 and 
1948, the FTC delivered comprehensive 6(f) reports to Congress on the role of corporate mergers in promoting 
“the growth of giant corporations,” “the disappearance of small business,” and “a general increase in concen-
tration and monopoly.”72 Centrally, these reports highlighted for Congress that corporate mergers: (a) origi-
nated “American industry[‘s] characteristic twentieth-century concentration of control” during the 1897-1907 
merger wave; and (b) have served since 1940 as the primary vehicle for “the growth of giant corporations, by 
accretion, at the expense of small, independent firms” in the remaining “small business industries.”73 The two 
FTC reports—and the TNEC report—provided the core factual and intellectual premises on which legislators 
relied in passing the Celler-Kefauver Amendment and were thoroughly interwoven into its legislative history.74  

 
This decade-long legislative process culminated in extensive Senate and House hearings on the nature 

and effect of corporate mergers that spanned the 79th, 80th, and 81st Congresses—the results of which were 
ultimately distilled into the committee reports, sponsor statements, and floor debates leading to the Amend-
ment’s passage.75 Throughout this legislative history, the central theme of the Amendment’s proponents was 
the historic, continuing, and central role of corporate mergers in the centralization of economic power within 
large corporations.76 All who spoke in favor of the bill—and the committee reports—emphasized that the 
concentration of asset-ownership and market-control within large corporations (both in the economy as a 
whole and in specific industries) was both extremely high and still increasing. 77 The role of corporate mergers 
as a vehicle of economic concentration was highlighted invariably through examples of: (b) large corporations 
combining with each other; (a) new large corporations being created out of multiple smaller ones; or (c) small 
businesses being absorbed into large corporations.78 Significantly, proponents unanimously argued that the 
1940s merger wave had to be checked through passage of the Amendment precisely because it was pervaded 
by large corporations buying out small, independent businesses in traditionally fragmented industries.79 Draw-
ing on the FTC reports, legislators repeatedly hammered home their alarm that 93-percent of the firms acquired 
between 1940 and 1947 had less than $1 million in assets;80 that more of these acquisitions occurred in “small 
business” industries such as textiles and food than in any other industries;81 and that these acquisitions had 
taken 2,500 independent firms out of business and were gradually transforming “open and free” industries into 
oligopolies.82 Almost none of these mergers had, on its own, significantly consolidated markets or harmed 
market performance. That was the point.  
 

This legislative history reveals an unambiguous congressional intent to halt the concentrative mergers 
and acquisitions by large corporations that had pervaded contemporary and previous merger waves—and, es-
pecially, to prevent “large enterprises [from] extending their power by successive small acquisitions.”83 At the 
time of the Amendment’s passage, the Sherman Act was interpreted to: (1) to prohibit mergers and acquisitions 
by monopolies accounting for 90-percent of the market per se; (2) to possibly prohibit mergers by oligopolists 
accounting for 64-percent of the market depending on case-by-case analysis under the rule of reason; and (3) 
to “certainly” not prohibit mergers involving market shares of 33-percent or less.84 “[T]o cope with monopo-
listic tendencies in their incipiency and well before they have attained such effects as would justify a Sherman 
Act proceeding,”85 the Amendment imported into Section 7 the tests of illegality applied to tying arrangements 
and commercial discrimination under Sections 2 and 3 of the Clayton Act (i.e., the tests of substantially lessening 
competition and tending to create a monopoly).86 In the 1949 Standard Stations case, the Supreme Court had 
decided that these tests of illegality must be applied through a structural presumption against all tying arrange-
ments involving a “substantial” amount of commerce.87 Although the Senate Report was issued before this 
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Supreme Court decision was handed down, the House Report was issued two months after—and the House 
Report stated directly that the Amendment’s tests are intended to be applied similarly.88  

 
To fortify this new standard against “the tendency of the courts in cases under [the original Section 7] 

to revert to the Sherman Act test,” the Amendment further modified the original section to remove the main 
justifications that courts had used to ignore Section 7’s original text in the past—namely, its potential to prohibit 
mergers between small, local businesses.89 Specifically, the original Section 7 prohibited any merger that (1) 
lessened competition between the acquiring and acquired firm or (2) restrained commerce in any “community” 
in the country.90 Since construing this language literally might have prohibited “any local enterprise in a small 
town from buying up another local enterprise in the [same] small town,” lawmakers found it was practically 
never applied.91 The Amendment sought to correct this defect by removing the “acquiring-acquired” and “com-
munity” phrasing from Section 7 and by prohibiting mergers based on their effect on competition (writ large) 
or tendency to create a monopoly “in any line of commerce in any section of the country.”92 As committee 
reports and sponsor statements indicate, the central purpose of these changes was to avoid prohibiting mergers 
between small, local businesses that were “inconsequential” or “economically insignificant,” or “would [make] 
no perceptible change” in competition.93 By dropping these provisions that had led courts to abandon the 
statutory text, lawmakers sought to clarify its “intent to give the [Amendment] broad application to acquisitions 
that are economically significant” and to “assure a broader construction of [Section 7’s] more fundamental 
provisions . . . than had been given in the past.”94 
 
 In this way, Congress structured the Celler-Kefauver Amendment to promote democratic coordination 
among small businesses while broadly constraining the ability of large corporations to use mergers to consoli-
date economic power.95 Where the original Section 7 only prohibited mergers that affected “competition” as 
the immediate rivalry between the merging firms, the Amendment prohibited mergers that posed a threat to 
“competition” as the normative mechanism of market organization in any line of commerce.96 In this context, 
competition is not a theoretical ideal; it is a real-world process of economic rivalry to be instantiated and pre-
served among actual competitors. For example, the House Report emphasized the following (non-exclusive) 
ways that competition might be lessened within the meaning of the Amendment:   
 

(1) The “elimination in whole or in material part of the competitive activity of an 
enterprise which has been a substantial factor in competition”;  

(2) An “increase in the relative size of the enterprise making the acquisition to such 
a point that its advantage over its competitors threatens to be decisive”;  

(3) An “undue reduction in the number of competing enterprises”; and  

(4) The “establishment of relationships between buyers and sellers which deprive 
their rivals of a fair opportunity to compete.”97  

 
None of these guideposts for enforcement (except, perhaps, the first) is easily reconcilable with an 

ideal of “natural” or “perfect” competition as understood in economic theory. All of them, by contrast, are 
fully consonant with protecting Congress’s moral vision of a “peacetime economy of free independent private 
enterprise”—an economy in which “monopolistic practices” (such as substantial corporate mergers) are dis-
couraged, the “competitive position of small businesses” is preserved (against the growth of large-size firms), 
the “maximum of independent operators” is developed (by preventing undue reductions in their numbers), and 
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“discrimination against small and new enterprises” is prevented (by foiling the formation of unfair buyer-seller 
relationships)—from corporate merger waves.  
 
 The end result of the legislative process, in short, was an anti-merger law with “broad application to 
acquisitions that are economically significant”98 and a strong preference for horizontal over vertical mechanisms 
of market organization. Legislators viewed corporate mergers as just another “road to monopoly”—some even 
called it a “highway to monopoly”—that Congress thought it had outlawed back in 1914.99 During the floor 
debates, and in the committee reports, the words “monopoly” and “monopolistic” were not economic terms; 
they were almost invariably used to refer to the few large firms, or oligopolists, which shared the lion’s share 
of a given market and the methods that facilitated their growth.100 The “paradox” for legislators was that, by 
virtue of the “loophole” in Section 7, the antitrust laws were prohibiting the “weaker, less effective, cooperative 
methods of eliminating competition”101 used to create and maintain oligopoly control—while permitting the 
“permanent and more effective method of consolidation under a single management.”102 By reshaping Section 
7 to prohibit all mergers which detracted from competition as a process of market organization, lawmakers 
fashioned a single, broad standard that reached all mergers regardless of whether they were horizontal, vertical, 
or conglomerate—but left small, locally-oriented business free to coordinate and cooperate.103 In this sense, 
the Celler-Kefauver Amendment was designed, in the words of the Senate Report, to “limit further growth of 
monopoly and thereby aid in preserving small business as an important competitive factor in the American 
economy.”104  
 

D. The Policy Objectives of Merger Enforcement — As Defined by Congress  
 

Against this background, it is clear that Congress enacted the core antitrust laws applicable to merger 
enforcement with “a strong prophylactic orientation against the concentration of private economic power.”105 
“Distrust of power,” as the legal scholar Eleanor M. Fox has written, “is the one central and common ground 
that over time has unified [congressional] support for antitrust statutes.”106 Enacted to stand against concentra-
tion, the antitrust laws are fundamentally intended to preserve a set of structural conditions—“competition”—
characterized by the wide dispersion of market control and economic power among independent participants, 
both for its own sake and to achieve a variety of policy objectives and outcomes.107 Centrally, these objectives 
include: (1) protecting liberty and self-government; (2) preventing large corporations from extorting wealth 
from consumers, farmers, workers, small producers, and local merchants; and (3) preserving open and fair 
markets for entrepreneurs and small businesses.108 
  

Legislators sought to disperse economic power because they believed excessive concentration threat-
ened our individual liberties and undermined our capacity for self-government.109 There were at least three 
facets to this concern. First, lawmakers sought to restrict concentration because they believed outsized eco-
nomic power created outsized political influence.110 They feared how large corporations could use their aggre-
gated wealth, control over people and resources, or sheer aggregate size to “intervene in politics”—to corrupt 
officials, defy the law, or extract favorable government policy and further entrench themselves.111 Second, law-
makers worried that economic concentration enabled corporate giants to subject citizens to arbitrary control in 
their livelihoods and to preclude citizens from freely exercising their political and economic freedoms.112 Fi-
nally, lawmakers argued that economic concentration should be curtailed because it centralized the ownership 
and control of economic life in national and international corporations.113 In doing so, economic concentration 
eroded individual liberty and disempowered the States and local communities from “direct[ing] their own eco-
nomic welfare . . . and political future.”114 This was a particularly salient premise for the proponents of the 
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Celler-Kefauver Amendment, who argued the bill was necessary to stop a “rising tide” of consolidation from 
hollowing the civic capacity of local communities and deepening Americans’ dependence on absentee decision-
makers.115  

 
Congress also sought to prevent large corporations from consolidating the market power to unjustly 

extract wealth from consumers, farmers, workers, and other small producers.116 The legislative history of the 
Sherman Act, for example, reveals a consistent recognition that trusts and monopolies “operate with a double-
edged sword,” exercising great power as both sellers and buyers to “rob” and “extort” ordinary Americans.117 
The exploitation of farmers by the trusts and monopolies of the food-processing industries was an especially 
salient concern for lawmakers in enacting the Sherman Act and the Clayton Act.118 It is important to note, 
however, that neither raising prices nor lowering prices—be it for consumers or producers—was an end in 
itself for lawmakers.119 Although prices were generally falling in the United States in the late 19th and early 20th 
centuries, legislators condemned the power of large corporations to raise prices arbitrarily and capture wealth 
from ordinary people.120 As suggested in a floor speech by Senator Platt that was pivotal to the Senate’s adop-
tion of the Sherman Act’s restraint-of-trade phrasing, the objective for Congress was to preserve a dispersion 
of power that enables coordination and bargaining for “prices [that are] just and reasonable and fair . . . [and] 
will render a fair return to all persons engaged in its production.”121 

  
Finally, the antitrust laws stand for “preserv[ing] the chances of the average man to make a place for 

himself in business.”122 The protection of small businesses from overweening economic power was an ex-
pressed goal of legislators.123 They believed Americans had a right to economic liberty and sought to constrain 
the power of corporate giants to control, dominate, or exclude “small men, small capitalists, small enterprises” 
in the marketplace.124 More broadly, legislators also intended the antitrust laws to prevent the concentration of 
economic power itself from eroding equal opportunity in business.125 Members of Congress understood that 
concentration is a “dynamic force” in American business, and that mergers have cascading effects on industries 
and supply chains.126 They also recognized that extreme concentrations of economic power in large enter-
prises—particularly when they manifest in too-big-to-fail institutions or vast conglomerate enclaves—create 
intractable inequalities and are inherently self-entrenching.127 Congress sought to safeguard our “economic way 
of life” from these destructive dynamics by preserving “fragmented industries and markets” characterized by 
“small, viable, locally owned business.”128 
 
II. The Consumer Welfare Framework: Ignoring Congressional Intent & Crippling Merger Enforce-

ment Since 1982 
 

Throughout the mid-20th century, the Supreme Court and the Antitrust Agencies applied the antitrust 
laws with fidelity to Congress’s design to check the consolidation of power in the hands of the few.129 It was 
broadly understood that, although Congress had not given “specific definitions and directions” for their imple-
mentation, it had passed the antitrust laws with “a fairly consistent set of value premises” and a rough consensus 
around “broad political and economic objectives.”130 The role of judges and enforcers, in turn, was to resolve 
statutory uncertainties and formulate decision rules with an eye to creating a “workable system” for effectuating 
congressional intent through the available judicial and administrative mechanisms.131 In this sense, midcentury 
antitrust was “guided by principles.”132 The law was “for diversity and access to markets; it was against high 
concentration and abuses of power.”133 Carrying this prophylactic orientation into practice, interpretation and 
enforcement adopted bright-line rules and structural presumptions designed to thwart the consolidation of 
economic power “in its incipiency.”134 
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Since the 1980s, however, the interpretation and enforcement of the antitrust laws has “come to be 

unmoored” from congressional values and objectives and, indeed, “from any sense of legislative direction.”135 
Instead, the conventional wisdom has become that antitrust is a “quasi-common law realm,” in which statutes 
are “blank checks,” inviting judges and enforcers to pursue their own normative vision for what makes “busi-
nesses and markets . . . work in socially efficient ways.”136 This shift has arguably been most profound in merger 
enforcement, which, in the words of legal scholars Harry First and Spencer Webber Waller, has become “so far 
removed from the legislative purposes that animated [the Celler-Kefauver Amendment] that it is hard to see 
the connection between the statute and current interpretation.”137 

  
A. Ignoring Congress’s Intent to Preserve Competition  
 
The merger guidelines today—as they have since 1982—adhere to a consumer welfare framework that 

substitutes microeconomic theory for congressional intent and cripples antitrust enforcement from the inside 
out. As is now widely agreed, consumer welfare’s advocates always had their legislative history wrong.138 Neither 
the Sherman Act nor any other antitrust statute was ever merely a “consumer welfare prescription”—no matter 
how narrowly or broadly that statement is interpreted.139 Congress had a broader constituency in mind for 
antitrust than consumers and had no intention for enforcers to pursue lower prices or economic efficiency as 
ends in themselves.140 But the welfare framework of the current guidelines does not simply narrow the scope of 
merger enforcement; more fundamentally, it warps—indeed, turns on its head—the legal standard for mergers 
that Congress enacted.141 

 
The “unifying theme” of the 2010 Guidelines is that “mergers should not be permitted . . . to encourage 

one or more firms to raise price, reduce output, diminish innovation or otherwise harm customers as a result 
of diminished competitive constraints or incentives.”142 Under this framework, competition has no independ-
ent import or normative content. No state of competition is good or bad. The state of competition is relevant 
only if it has a discernible effect on the welfare of consumers; it is only important when those effects are 
discernably negative.143 With competition thus sequestered as a normative standard for mergers, the 2010 
Guidelines arbitrate the legality of mergers by applying an arbitrary set of analytical concepts drawn from mi-
croeconomic theory to measure (or attempt to measure) a merger’s potential effect on consumers.144 

 
This approach—placing competition in the service of welfare—is a “grotesque distortion of the anti-

trust laws that Congress passed.”145 Competition is a real-world process defined by certain structures and rules. 
Welfare is an economic outcome that doesn’t much care about the process which achieves it.146 But Congress 
did care about the process. That is why antitrust laws exist. By ignoring competition as a normative standard, the 
Guidelines open the door to freewheeling economic analysis that is based, largely, on conceptions of markets 
and market behavior that are at best irrelevant and at worst deeply antithetical to preserving competition.147 

 
The Antitrust Agencies’ consideration of “efficiencies” as a “pro-competitive” offset for the “anti-

competitive” effects of a merger is the prime example in this regard. Because negative welfare effects are the 
touchstone of whether a merger is “anticompetitive” under the Guidelines, Section 10 provides that a merger’s 
“potential to generate significant efficiencies” that “may result in lower prices, improved quality, enhanced 
service, or new products” will potentially remedy a merger’s negative effects on “competition.”148 More struc-
turally, the Antitrust Agencies have simply assumed that most mergers generate adequate efficiencies in order 
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to (a) set successively higher concentration thresholds in the Merger Guidelines, and (b) make dramatically 
fewer Second Requests when mergers breach those thresholds.149 

 
Setting aside the questions of whether mergers typically generate efficiencies (they don’t150) and 

whether we can meaningfully predict their effects on consumers (we can’t151), the notion that a merger’s po-
tential efficiencies are “pro-competitive” flagrantly contradicts the text and intent of the Celler-Kefauver 
Amendment. To begin with, there is no ordinary-meaning interpretation of Section 7 under which the Agencies 
can simply “balance” efficiency against a lessening of competition or a tendency toward monopoly.152 The 
legislative history is even less hospitable to efficiency: The Sherman, Clayton, and FTC Acts were all enacted 
before the concept of efficiency as economists use it today was even developed in the 1920s.153 Moreover, 
Congress passed all three of these statutes over objections that restraining consolidation might reduce output 
or increase prices.154 In the legislative process leading to the passage of the Celler-Kefauver Amendment spe-
cifically, “none of the justifications for mergers by big companies were accorded any significance by Con-
gress.”155 Instead, “[e]fficiency, expansion, and the like were ignored or simply brushed aside in the delibera-
tions.”156 This was not an accident. It reflected the considered economic policy of Congress after a decade of 
exhaustive congressional investigations into the nature and effects of corporate mergers in our economy.157 

 
The basic economic conclusions that legislators derived from this decade of congressional study were 

that, in general, mergers: (a) did not generate productive efficiencies; (b) produced little, if any, economic value 
for the public; and (c) functioned primarily as a vehicle for large corporations to consolidate economic power 
at the expense of small, independent business.158 Since consolidation slackened competitive pressures and di-
verted investment from new capacities and independent enterprises toward corporate empire-building, mergers 
were also found to have their own negative effects on efficiency.159 Meanwhile, other methods for achieving 
economies of scale—such as internal expansion or cooperation between small businesses—were found to de-
liver all of mergers’ alleged benefits without the concentrative baggage.160 Accordingly, based (in part) on this 
policy judgment about the relative economic value of mergers compared to other business methods, lawmakers 
drafted the Amendment to prohibit all mergers whose effect “may be” to “substantially lessen competition” or 
“tend to create a monopoly” in “any line of commerce in any section of the country”—without exceptions.161 

 
The fact that efficiencies might result from a merger, and might not be realizable in any of the other ways 

preferred by Congress, and might subsequently, if realized, be used by the merged firm in a way that conceivably 
might improve the competitive process in the future,162 is simply irrelevant to applying the tests of illegality 
under Section 7—both of which, in the end, are simply about preserving the competition that exists.163 Other 
concepts—such as rapid entrants, which are imaginary future competitors (however rapid) used to justify losing 
an existing one,164 or the Herfindahl-Hirschman Index, which was developed to study pricing power, not com-
petition, is inversely correlated with oligopoly market structures, and invites needless disputes over data sources 
and marginal competitors165—might not be as brazenly inconsistent with preserving competition, but they still 
amplify burdens for enforcers while adding little value from the standpoint of preserving competition. “[I]n 
seeking expertness,” as the legal school Derek Bok warned in his seminal article on the Celler-Kefauver Amend-
ment, it seems the Agencies have “only end[ed] in extravagance.”166 
 

B. Crippling Enforcement from the Inside Out 
 
In 1967, Senator Clifford Hanson sent a letter to Thurman Arnold asking for his opinion on the emerg-

ing Chicago School of economics. Arnold said it was “fantastic nonsense.”167 Arnold was not wrong. One of 
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the ways the consumer-welfare framework has crippled merger enforcement is that it has been accompanied 
by “a series of neoclassical economic theories about how markets work” that are “overly simplistic and system-
atically bias against intervention.”168 These include, for example, the basic assumptions that market outcomes 
are natural and created by standalone market forces;169 that firms are rational and profit-maximizing;170 that 
abuses of market power necessarily generate higher profit margins;171 that everyone has perfect information 
about markets and entry barriers do not really exist;172 that dominant firms are always threatened by potential 
market entrants;173 and that, as a result, markets are efficient and self-correcting without antitrust’s crude inter-
ventions.174 They also include a broader set of seemingly more applied yet just as sweeping theorems about 
how benign consolidation must be: Oligopolies compete. Cartels are unstable. Monopolies innovate. There is 
only a single monopoly profit. Vertical mergers eliminate double marginalization. Firms merge for efficiencies 
and mergers actually generate efficiencies.175 All of these ideas disinvite enforcement and are used to frustrate 
enforcement when it is attempted. None of them has much basis in reality.  
 

But the more fundamental reason that merger enforcement has atrophied under the consumer-welfare 
framework is simply that it has been pegged to welfare effects instead of the competitive process.176 Regardless of 
the school of economics applied, predicting a merger’s short-term effects on prices or output—let alone its 
longer-term effects or its effects on more nebulous phenomena like innovation or quality—is an inherently 
speculative exercise.177 It requires the Antitrust Agencies to (attempt to) measure and balance incommensurate 
and largely unknowable quantities based on ever-contestable assumptions about the future behavior of complex 
ecosystems178—all of which only serves to shroud enforcement in “chronic epistemological doubt and uncer-
tainty.”179 When microeconomic analysis is applied to help solve this chronic doubt, it gets worse. As ample 
scholarship has recently documented, microeconomic foundations are ill-founded, core microeconomic con-
cepts—including “efficiency” and “incentives”—are subjective and value-laden, and microeconomic analysis 
itself tends to be highly idiosyncratic and assumption-driven. As a result, the economic modeling of welfare 
effects is bound to be contestable and malleable—and not particularly predictive to boot.180 
 

In practice, the inherent uncertainty of welfare analysis has made bright-line rules and structural pre-
sumptions unworkable and the merger enforcement process dramatically more burdensome for the govern-
ment. Since a merger’s effects are indeterminate and economic analysis is malleable, ever-more sophisticated 
“dynamic competition models” can be used (and have been used) to defensibly rebut a presumption of negative 
welfare effects even in extremely concentrated markets.181 When the Antitrust Agencies are forced to respond 
with their own competition models, technocratic disputes among opposing economists about assumptions, 
methods, data sources and so forth are practically unavoidable—leading a merger’s evaluation inevitably down 
the rabbit hole of complex and interminable inquiries into market dynamics.182 This not only makes enforce-
ment unpredictable and case-dependent, but also extraordinarily costly and time-consuming, as the government 
is routinely forced to gather and analyze industry-wide data, conduct voluminous discovery, and litigate mani-
fold evidentiary issues against sophisticated parties.183 Since “[e]conomics is incapable of providing enforcers 
many of the definitive answers they seek” as to which mergers are truly harmful to consumer welfare,184 en-
forcement actions have devolved into interminable and largely fruitless technocratic disputes—leading judges, 
in turn, to embrace a doctrinal preference for under-enforcement to avoid the “error cost” of condemning 
mergers that are potentially welfare-positive.185  
 

This economic decision-making framework and the error-cost preference for under-enforcement it has 
fostered have flatly subverted congressional intent and turned the text of Section 7 on its head. To begin with, 
Congress enacted the Clayton Act and the Celler-Kefauver Amendment specifically to prohibit mergers that 
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pose a risk of harming competition or promoting monopoly—regardless of their other merits or their potential 
to somehow promote competition.186 Although the probabilistic standard Congress fashioned in Section 7 
requires more than “sheer speculation,” it does not require “firm prediction.”187 The legislative history reveals 
a clear intent for this prohibition to apply without requiring enforcers “to speculate as to what is in the ‘back 
of the minds’ of those who a promote a merger” or as to whether the merged firm will have “the power to 
destroy or exclude competitors or fix prices.”188 Fundamentally, this means the rules governing corporate mer-
gers must be “drawn in such a way that the burdens of our ignorance [will] fall upon the merging firms and not 
upon the public interest in maintaining competition and restraining monopoly power.”189 But the current frame-
work does just the opposite. It requires enforcers to produce rigorous predictions of inherently speculative 
effects—and then gives merging firms a free pass when such prediction proves (predictably) impossible in the 
vast majority of cases. 
  

That is not the law Congress passed. Reinterpreted through the looking glass of consumer welfare, “a 
once-populist and progressive law against exploitation has become the law for exploiters.”190 Characterized as 
the “Anti-Merger Act” by its proponents and commentators upon its passage, the Celler-Kefauver Amendment 
today “prohibit[s] almost nothing at all.”191 Because the current merger guidelines embrace inherently uncertain 
decision rules, leading oligopolists now confidently propose five-to-four and four-to-three mergers192—practi-
cally daring enforcers to challenge what have been called “facially illegal” transactions.193 Because the Agencies 
have not been able to credibly enforce concentration thresholds, they have resorted to successively increasing 
them.194 The 1982 merger guidelines established de facto legality for mergers in markets with HHI of less than 
1,000, but stated that mergers which increased HHI by 100 points in markets with HHI greater than 1,000 
would be presumptively illegal.195 By 1992, that threshold had been raised to 1,800.196 By 2010, it was 2,500—
a level that roughly corresponds to C4 ratios in excess of 90-percent (and that is only if there is substantial 
inequality in market shares between the top four firms). Upon the adoption of the 2010 Horizontal Merger 
Guidelines, AAG Christine Varney indicated these increases simply “closed the gaps between the Guidelines 
and actual agency practice”—that is, the gap between the Guidelines and what the Antitrust Agencies were able 
or willing to prosecute.197 
  

Interestingly, back in 1960, the legal scholar Derek Bok predicted that, if the tests of legality under 
Section 7 were pegged to the ability of economists to predict a merger’s anticompetitive effects, none but the 
“very largest acquisitions” and “those which would support a finding of monopolistic intent” would be pro-
hibited.198 Bok found that outcome problematic because this limited set of acquisitions was, at the time, already 
prohibited by the Sherman Act199—and the Celler-Kefauver Amendment was intended to “reach far beyond 
the Sherman Act.”200 Under the consumer-welfare framework, Bok’s prediction has come true. The Agencies 
are now forced to “undertake full-blown analyses of even the largest mergers for their specific anticompetitive 
potential—not only calculating shares and concentration, but evaluating all possibly offsetting factors, including 
claimed benefits from the merger, and developing a theory of how the merger is likely to result in competitive 
harm.”201 This has made merger analysis under Section 7 practically indistinguishable from rule-of-reason anal-
ysis under the Sherman Act—which, as Judge Posner once explained, is “little more than a euphemism for 
nonliability.”202 
  

The FTC’s published merger record—covering the period from 1996 to 2011—reveals just how much 
enforcement has atrophied due to the Agencies’ reversion to rule-of-reason analysis under the consumer-wel-
fare framework. As of the first year for which data is available, 1996, the FTC was no longer challenging mergers 
in markets with eight or more significant competitors. This alone was a significant relaxation of enforcement 



14 
 

from midcentury practice and certainly a deviation from congressional intent.  After 1996, however, things got 
worse. The likelihood that the FTC would challenge a merger leaving even five or more significant competitors 
declined consistently and precipitously—until it reached zero in 2008. In other words, by 2008, the FTC had 
“abandoned merger enforcement” in what even then-effective merger guidelines had called “high-to-moder-
ately high concentration markets.”203 
  

Beyond horizontal mergers, the Antitrust Agencies have largely taken a hands-off, no-questions-asked 
approach to vertical and conglomerate mergers.204 For example, in the case of one vertical merger, the DOJ 
found the consolidation would have no consumer benefit whatsoever—and still declined to challenge it.205 
Even when the Agencies have taken action against mergers—horizontal, vertical, or otherwise—the Agencies’ 
strong preference has been to settle for divestitures or behavioral restrictions instead of seeking to enjoin the 
merger in its entirety.206 The track record of these “remedies” in preserving competition has not been promis-
ing.207 All in all, it “appears the agencies have achieved the worst of all possible worlds by embracing nebulous 
legal standards that produce neither procedural efficiency nor substantive accuracy.”208 
 
III. Merger Enforcement Since the 1980s Has Failed to Achieve Congress’s Policy Objectives in 

Food System Markets  
 

The Antitrust Agencies’ embrace of the consumer-welfare framework and the resultant atrophy of 
merger enforcement has, according to economist John Kwoka, “contributed directly to the wave of consolida-
tion in many U.S. industries” over the past four decades.209 A careful study conducted by Chicago School 
scholar Sam Pelzman in 2014 reported that “concentration, which had been unchanged for all of the 20th 
century, began rising at the same time that merger policy changed”—namely, with the adoption of the con-
sumer-welfare framework in the early 1980s.210 Today, across the board, the policy objectives that Congress 
sought to achieve through the antitrust laws—especially the Celler-Kefauver Amendment—have been under-
mined. Oligopolies have become entrenched across our economy.211 The economic fates of citizens and whole 
communities are being decided by “men on the 54th floor with only balance sheets and profit and loss state-
ments in their hands,” as Justice Douglas warned.212 Dominant firms have increased markups for consumers,213 
depressed wages for workers,214 and squeezed farmers and other small suppliers.215 Markets have become closed 
and sclerotic, with investment “dead zones” spreading216 and new business formation plummeting.217 To par-
aphrase the FTC’s 1948 report to Congress, the merger waves that have washed across the American economy 
over the past four decades have all but eliminated the “unseen hand of competition” in many markets—and 
replaced it with the “dead hand of corporate control.”218 

 
All of the above is true in our food system and then some. In the 1970s, President Nixon’s Secretary 

of Agriculture Earl Butz infamously told farmers to “get big or get out.” Butz’s agriculture policies throughout 
the 1970’s—followed by the atrophy of antitrust enforcement since the 1980s—opened the door to the heavily 
consolidated food system we now live in. While farmers dutifully followed Butz’s exhortations, planting “fence 
row to fence row,” taking on debt to buy land, machinery, and other inputs, Butz killed vital supply chain 
management programs and sold America’s grain reserves on international markets. When the bubble inevitably 
burst in the 1980’s, families across the Midwest lost their farms. The largest corporations grew progressively 
larger, gobbling up family farms at cut-rate prices, and expanding their reach into various adjacent and vertically-
related markets through mergers. Against this backdrop, it was déjà vu for farmers in 2019 when then-Secretary 
of Agriculture Sonny Perdue told dairy farmers in Wisconsin that “in America, the big get bigger and the small 
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go out.” Whether Butz and Perdue’s statements were intended as prophecy, warning, or other, they accurately 
reflect the state of America’s food system today.  

 
A. Enabling Dominant Firms to Concentrate Political & Economic Power Across the Food 

System 
 

i. Unrestrained Corporate Mergers Have led to Unprecedented Consolidation in 
Food System Markets 

 
The entrenchment of oligopoly has been especially pronounced in food system markets. The legislative 

history of the Celler-Kefauver Amendment indicates unanimous concern among the bill’s proponents about 
industries where the top four firms controlled a little over 30-percent of the market. In U.S. food system mar-
kets, CR4 ratios surge far beyond this percentage—nearly tripling it in some case—in such diverse sectors as 
soybean processing, beef processing, pork processing, poultry processing, cold cereal, soft drinks, beer, salty 
snacks, bread, ice cream, fresh cut salad, wine, retail grocery, and convenience stores.219  

 
But horizontal consolidation does not capture the full extent of the economic power these corporations 

hold. Through a series of upstream and downstream mergers, dominant firms have gained extreme bargaining 
power over trading partners and unchallengeable capacity to foreclose or marginalize competition at every stage 
in various supply chains. Simultaneously, dominant firms have expanded across product markets—primarily 
through product-extension and conglomerate mergers—to insulate against cross-industry competition or to 
develop product-tying and other capacities for entrenchment and exclusion. Dominant meatpacking firms, for 
example, have acquired cross-industry competitors in pork and poultry to become dominant protein conglom-
erates. Similarly, after a series of mergers in 2015 and 2016, the number of significant agrochemical companies 
went from six to four and each acquired a dominant position in the adjacent seed market—creating a rigid 
interdependency between the two products.  

 
It is also important to note that these numbers are often substantially more significant on the local or 

regional level. Many food system industries have geographic and transportation limitations; so, while something 
like poultry processing may have a CR4 of 54% nationally,220 many poultry farmers have only one or, at most, 
two processors that they can access regionally—essentially stripping them of any bargaining power and forcing 
them to accept the terms of whatever processing contract is offered.  

 
Consolidation has become a defining trait of the food system across all stages of production—globally, 

nationally, and regionally—and it shows no signs of slowing down.221 Major mergers and acquisitions, with 
industry-shaping consequences, are still being announced. Just this past summer, Cargill and Continental Grain 
announced a joint venture to acquire Sanderson Farms.222 Since Continental Grain already owns Wayne Farms, 
a vertically integrated poultry processor, this combination will raise that industry’s CR4 from 54% to 60%. Since 
Wayne Farms and Sanderson Farms are particularly dominant in the Southeast, the implications of this merger 
for the chicken integrator’s market power at the regional level are even more dire. Within days of the merger’s 
announcement, farmers across the Southeast received notices that amounted to slashing their earnings by one-
third.223 

 
 



16 
 

ii. Food System Concentration Has Made Rural Communities Dependent on Absentee Corporations 
& Atrophied Local Capacities for Self-Determination 

 
Food system concentration has had far-reaching consequences, but rural communities in particular 

have been decimated by dominant corporations’ production models. As corporations have consolidated 
through mergers and acquisitions, there has been a corresponding atrophy in the civic fabric of rural commu-
nities, marked by absentee ownership and disappearance of once thriving economic ecosystems.  

 
Farm size and structure are major contributing factors to the changed rural landscape. Due to the 

pressures of an economies-of-scale driven market, farms have grown tremendously over the last few decades. 
The midpoint in farm size has grown from 650 acres in 1987 to 1,445 acres in 2017.  Most of that growth came 
at the expense of the 100–999-acre farms: 85-90 million acres of cropland transitioned out of the mid-size class 
and into the largest class over 1987-2017.224 As farms grow and consolidate, they are changing their structures 
dramatically, moving away from the historical family-owned and -operated model to an industrialized operation 
model, with corresponding increases in rates of absentee corporate ownership and vertical integration.225  

 
There was a time when farming meant prosperity for the surrounding communities: producers bought 

their inputs from independent local suppliers, processed their foods at local processing facilities, banked at local 
community banks, and sold much of their product to locally-owned businesses. Indeed, counties in which farms 
are still predominantly family-owned and family-operated have better socioeconomic well-being, such as lower 
family poverty, higher median family income, lower unemployment, and lower infant mortality.226 Counties 
where industrialized farming has become the predominant model show higher income inequality, lower family 
income, higher poverty, and higher income inequality over time.227 Across the country, industrial agriculture 
has failed to deliver its promises of wealth and prosperity, and instead has left most communities with detri-
mental economic, civic, and environmental baggage. 228  

 
When consolidated food conglomerates push out independent farmers and local businesses, the pop-

ulations and corresponding tax revenues for the area plummet. As property values drop,229 schools lose funding 
and hospitals are forced to shut their doors. Loss of opportunity and critical care infrastructure inevitably leads 
to higher rates of poverty and food insecurity. These problems are further exacerbated by the additional stresses 
industrial farming places on rural communities’ infrastructure–particularly their road systems, which were not 
built to handle the kind of heavy equipment traffic that support industrial operations. 230 Meanwhile, corpora-
tions extract enormous amounts of money in tax credits and rebates, profiting while community infrastructure 
crumbles.231  

 
As corporations gain ever-greater control over America’s farmland, land access issues and absentee 

ownership are further hollowing out rural communities. Nearly 40% of all U.S. farmland is either rented or 
leased—and 80% of the rented or leased farmland is absentee-owned.232 Overall, the USDA estimates that 30% 
of all cropland is owned by non-operator absentee landlords.233 Forced to fight with deep-pocketed corpora-
tions, new farmers often cite access to land and capital as a number one barrier to entry.234 Many farmers are 
no longer responsible for the land they work and largely absent corporate landlords with little to no interest or 
investment in local communities dictate practices based on financial return. 
 

This loss of accountability has dramatically impacted our environment. Farmers in short-term lease 
agreements (less than 2 years) are less likely to implement any form of conservation practice, due to the 
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associated longer-term payouts.235 Agriculture is the leading contributor of pollutants to our freshwater systems, 
nearly half of which are too polluted to swim or fish in.236 When local water systems are no longer safe, com-
munity members suffer, but it has no personal resonance or impact on absentee owners. Similarly, CAFO 
operations can cause the air quality to be so bad that for entire days or even weeks neighbors are unable to go 
outside. Unlike independent farms, whose owners live and participate in their local communities, corporate 
absentee owned operations are insulated from local community pressures.  

 
Across the country, industrial agriculture has failed to deliver on its promises of wealth and prosperity. 

Instead, consolidation of the food system continues to drive rural communities to the brink of disaster by 
extracting all the wealth and resources, leaving them hollowed out and dependent on absentee corporations.  
Today, rural communities face higher rates of poverty than urban areas,237 higher percentages of the population 
live below the poverty line than in urban areas238, and higher rates of food insecurity.239 Many communities 
have little to no access to basic needs, such as banks or healthcare, and other critical infrastructure for self-
determination. Up to 40-percent of rural Americans have reported struggling with routine medical bills, food, 
or housing; nearly half of rural Americans have stated they could not afford to pay an unexpected $1,000 
expense of any type.240 Loss of local businesses that once served as the backbone of rural economic ecosystems 
has made rural communities less resilient and more prone to longer periods of recession,241 while outside deci-
sion-makers exercise greater and greater control over their economic and civic destinies. 
 

iii. The Control of Food System Markets by Dominant Firms Has Distorted Our Political Economy 
 

Increased corporate size has been linked to increased political influence.242  In the consolidated food 
and agriculture industry, the centralization of power in just a few corporate hands makes it easier for dominant 
firms to extract favorable political outcomes. Far from benevolent giants who promote market efficiency, cor-
porations wield this power through revolving door policies, immense financial resources, control over critical 
supply chain infrastructure, and sheer size to further entrench their market positions. 

 
One technique is to treat the USDA as a revolving door to the private sector: industry leaders routinely 

hold positions intended to protect producers and consumers from the industry’s abusive practices. This door 
goes both ways, with those in the USDA moving on to positions responsible for industry interests as well as 
former industry leaders being named to critical USDA roles.243 A prime example is John Boehner, former 
speaker of the House, who now sits on the board of JBS–one of the largest protein conglomerates in the 
world.244  

 
Corporations further exert political muscle to affect legislation by creating and disseminating infor-

mation designed to encourage a favorable regulatory environment, as well as to sway specific rules or laws.245 
Massive corporations embed themselves in academic institutions,246 fund research,247 and spend immense 
amounts on advertising,248 lobbying,249 and campaign contributions.250 For decades, these giants have used their 
financial resources to influence political decision-making.251 The result is a regulatory environment where just 
a handful of corporations control what information is accessible, how it is interpreted, and who is interpreting 
it.252 

 
Both intentionally and otherwise, corporations in the food system dictate policy by virtue of their size 

alone. With fewer and fewer corporations responsible for the bulk of our food production, companies like 
Cargill–which alone generated .06-percent of the United States GDP in 2021253–have become, as one Biden 
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administration official put it, “basically too big to fail.”254 In some instances, this translates into one corporate 
decision de facto dictating industry policy.255 In others, government decision-makers have almost no choice but 
to consider corporate interests when deciding policy. Especially in a sector as critical as food, the threat of 
failure could have far-reaching consequences–a fact exploited by some dominant firms during the Covid-19 
pandemic.256 Importantly, policy can also equate funding opportunities. For example, in 2020, Cargill—which 
reported record revenues of $134.4 billion that year257—and its subsidiaries extracted more than $11 million 
dollars from federal and state subsidies, tax rebates or credits, and grant programs.258 Moreover, corporate size 
reduces risk of prosecution for wrongdoing, as DOJ may be reluctant to prosecute due to “collateral conse-
quences.”259 

 
Not only can consolidated corporations harness the law for their protection260 and side-step prosecu-

tion, they can also leverage fear of the legal system against their employees. A local District Attorney may be 
unlikely to prosecute a case of alleged animal cruelty on a factory farm if it means facing the deep pockets of a 
large corporation or angering constituents who rely on that corporation for employment. And in many in-
stances, restrictive legislation like ag-gag laws261 prevent effective legal enforcement at a corporate level. Where 
criminal activity, such as animal abuse, is documented, owners commonly foist responsibility onto one or two 
“bad apples.”262 Slaughter facilities frequently employ undocumented immigrants who may lack the political 
power to fight back against exploitive working conditions or unionize.263 Corporate control over employees 
and contractors often prevents internal voices of dissent from speaking out for fear of retaliation.264 

 
B. Enabling Dominant Firms to Establish and Exploit Market Power Against Consumers, 

Farmers, and Workers  
 

i. Harms to Consumers: Higher Prices, Worse Food 
 

Even when measured on its own terms, the framework of evaluating mergers and acquisitions around 
consumer welfare has failed. Instead of seeing clear efficiency gains leading to lower prices for consumers, a 
growing body of research demonstrates that increased measures of concentration and market dominance have 
led to higher prices, increased profit margins, productivity losses, and decreases in labor shares of gross domes-
tic product.265 Furthermore, as corporations gain market power and competition is decreased, so too is the 
incentive to innovate. Increasing research has demonstrated a direct link between concentration and R&D, as 
corporations focus on achieving gains through acquisitions, rather than through innovation.266 In our food 
system, all of these broader trends are present and magnified—resulting in higher food prices, lower food 
quality, reduced diversity of products, and a less resilient food supply chain. 

 
Food prices, which are often cited as a leading reason to prioritize economies-of-scale and specializa-

tion, have experienced significant spikes in the past two decades. While the early period of food system con-
centration saw some price decreases, the efficiency limits of increased scale in our food production system were 
reached decades ago.267 Consequently, further increases in volume do not keep prices down, but rather serve 
to enhance corporate power and profits.268 Several studies have linked these higher levels of concentration to 
higher food prices.269 While the Consumer Price Index (CPI) calculates the overall rate of inflation since 2000 
at 64.76-percent,270 food prices have risen 73.57-percent,271 and prices for red meat, poultry, and eggs have 
risen 94.07-percent.272 In 2020, high retail beef prices versus below-cost-of-production live cattle prices spurred 
a probe into beef market collusion.273 
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The especially high prices seen in the protein industry today are the result of unprecedented consoli-
dation and integration. Through mergers and acquisitions, meatpackers have transitioned from beef companies 
or chicken companies to protein conglomerates. JBS and Tyson are both dominant corporations in all three 
major protein industries—beef, pork, and poultry processing274—and are also expanding into other protein 
sectors, such as salmon275 and alternative proteins276. Without the other protein industries to check prices, these 
corporations have been able to conduct coordinated price increases, such as those we are seeing today. 

 
A highly concentrated food system has also led to a reduction in food quality. The consolidated indus-

trial farm model has resulted in  products that have increased our exposure to potentially lethal bacteria.277 
Despite new food safety protocols and the government’s best efforts to regulate and prevent exposure to po-
tentially lethal bacteria (e.g., salmonella, e. coli, listeria, and campylobacter), rates of foodborne illness are on the 
rise.278 Campylobacter is America’s leading cause of foodborne illness, just ahead of salmonella, and yet between 
2015 and 2020, US poultry companies sold tens of thousands of meat products contaminated with campylo-
bacter and salmonella.279 12 major US poultry companies, including Perdue, Pilgrim’s Pride, Koch Foods, Fos-
ter Farms, and Tyson have all exceeded USDA standards for acceptable levels of salmonella multiple times 
since 2018, when the government began reporting contamination rates at individual plants.280 

 
Beyond high prices and lower food quality, consumers also experience food system concentration 

when choosing which groceries to buy and where to buy them. On store shelves, consumers are presented with 
the illusion of choice, as a single corporation may market the same product under a number of different brand 
names. Retail options, too, have been limited by consolidation: Up until the 1990s, grocery retail was a decen-
tralized “small business” industry. But when courts and enforcers weakened the Robinson-Patman Act in the 
1980s, they facilitated the formation of large warehouse clubs and discount general merchandise stores, ushering 
in a new era of unfair competition and growing consolidation.281 Faced with these new players’ sheer buying 
power, grocery retailers took advantage of the new leniency in merger enforcement to consolidate and boost 
their own leverage with suppliers. Between 1996 and 1999, there were 385 grocery mergers.282 The share of 
groceries sold by the top four grocery retailers doubled between 1994 and 2004, jumping from 17% to 34%.283 
On a national level today, the top four grocery retailers control 45% of the market,284 but on the local level, 
these numbers are often much higher. In 43 metropolitan areas and 160 micropolitan markets, Walmart cap-
tures 50% or more of grocery sales, and within 38 of those regions, Walmart’s share of the grocery market is 
70% or more.285 These dominant retailers now use their buyer-power to dictate terms and conditions to sup-
pliers, which in turn forces suppliers to discriminate against smaller independent retailers, further driving con-
solidation, and even greater reductions in consumer choice.286 

 
Finally, consumers can no longer depend on the reliability of our food system, as concentration has 

stripped our food system of its resilience, leaving it vulnerable to supply chain disruptions caused by any number 
of global and domestic events. With our food supply so dependent on a handful of corporations, the temporary 
closures of a single processing plant can have implications for consumers across the country. When a COVID-
19 outbreak forced Smithfield to close a plant that was responsible for 5% of all pork consumed in the U.S., 
Smithfield’s Chief Executive, Ken Sullivan, perfectly encapsulated the dire situation: “It is impossible to keep 
our grocery stores stocked if our plants are not running. These facility closures will also have severe, perhaps 
disastrous, repercussions for many in the supply chain.”287 Without a substantial shift in merger review policy, 
in tandem with other efforts to help support and develop a more diversified food production system, sudden 
and catastrophic disruptions to the food supply will continue to plague our communities.  
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The consumer-welfare framework has failed the American food system and its consumer. Food prices 
are at record high levels, quality standards as well as options have diminished, and the lack of resiliency within 
our food system has gone beyond an inconvenience and turned into a national security risk. 
 

ii. Harms to Farmers: Squeezed On All Sides  
 

Squeezed somewhere in the middle of the monopolies and monopsonies that have grown to dominate 
the food system industries are the farmers. They are stuck in the narrowest section of an hourglass, surrounded 
by buyers on one side and sellers on the other, all with massive amounts of market control. This uncomfortable 
position has been made worse by vertical integration that has turned buyers into sellers and sellers into buyers. 
From seed to fertilizers to inputs to feed to processing to retail, dominant corporations control every step of 
the process of food production.  

 
Growing corporate consolidation in all agricultural sectors has yielded a handful of buyers and a hand-

ful of sellers, leaving tens of thousands of farmers struggling in between without any market power. In this 
situation, farmers with extremely narrow margins that do not provide nearly enough cushion to account for 
nature’s unpredictability and the market’s volatility. As a result, median on-farm income has ranged from -
$1,735 to $296 between 2018 and 2021 and is forecast to be -$1,385 in 2022.288 Every year we see more farmers 
sell off their farms, resulting in a dangerous combination of declining farm numbers and increasing farm size.289 

 
The fertilizer industry boasts some of the highest levels of consolidation, and its rising costs have far-

reaching ramifications. Only two companies supply the entirety of North America with potash, a potassium-
based fertilizer: Nutrien Limited and the Mosaic Company.290 In 2019, four corporations represented 75% of 
the production and sale of nitrogen-based fertilizer in the US: CF industries, Nutrien, Koch, and Yara-USA.291 
These corporations use their dominant market positions to raise prices far beyond the measures required by 
their increased operating expenses.292 Instead of tying their prices to cost of production and supply and demand 
models, these companies use a combination of collusive behaviors to control output and tie prices to rising 
commodity prices—thus stealing farmers’ critical profits.293 The fertilizer companies’ very own financial state-
ments support this conclusion. They report gross manufacturing margins that are as high as 13 times that of 
their reported increase in cost of goods. They boast of untapped production capacities. They even explicitly 
acknowledge that grain prices are a driving factor in their pricing schemes, as demonstrated in 2018 when Yara 
stated that “[v]ariations in grain prices (corn or wheat) explain approximately 50% of the variations in the urea 
price, making grain one of the most important factors driving fertilizer prices.”294 While these oligopolists in-
voke a range of pretexts for their price hikes—from rising labor costs to supply chain disruptions to, most 
recently, the Russian invasion of Ukraine—what actually appears to drive fertilizer prices is a collusive calcula-
tion of the maximum profit which can be extracted from their captive customers. 

 
The recent fertilizer hikes have aroused sufficient suspicions to cause several elected representatives295 

and USDA Secretary Vilsack to request that the Department of Justice investigate.296 Farming is full of highs 
and lows; bumper years help cushion the effects of disastrous years, and are critical to farms’ long-term survival. 
If these corporations are using their market power to tie the price of their products to the farmer’s ability to 
pay, rather than to supply and demand, that equates to an abuse of the market. Such abuses allow concentrated 
corporations to extract maximum value out of the supply chain, leaving the farmer with no hope of profitability. 
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In addition to horizontal consolidation, corporations have used vertical integration as another mecha-
nism by which they can strip farmers of their margins and their independence. In the cattle industry, the largest 
meatpackers either own or control most of the livestock needed to meet their plants’ demands, meaning   live-
stock producers are in direct competition with the corporations they depend on to buy their livestock. The 
meatpackers can control the price paid to ranchers for their cattle by flooding the market with their own stock 
whenever they want to lower the market value. Due to simultaneous horizontal consolidation, there are rarely 
any other options and cattle feeders are forced to accept whatever price the meatpackers offer.  

 
Since 1970, the top four meatpackers’ share of the beef market has jumped from 21% to 85%, while 

the producer’s share of the consumer dollar has plummeted from around 70% to 37%. In this transition, cattle 
producers have lost an estimated $1,500 per head of their share of the consumer beef dollar to the meat-
packer.297 Today, meatpackers are using the pandemic and its related supply chain disruptions to hike consumer 
prices. While farmers earn less and consumers pay more than ever, companies like Cargill and Tyson are re-
porting record-high profits.298  

 
Poultry corporations (called “integrators”) have seized control over nearly every aspect of the poultry 

supply chain, from genetic lines and hatcheries, to feed mills and medication, to transportation and pro-
cessing—essentially every activity except raising the birds. These corporations have used a perverse combina-
tion of horizontal concentration and vertical integration to exercise near-complete control over poultry farmers 
(called “contract growers”). More than 95-percent of poultry production299 occurs under contract for dominant 
processing firms. There is no open market for live poultry ready for processing, so commercial (non-specialty) 
poultry growers have no viable alternatives to the contract growing system.300 While contract growers own 
everything that depreciates, such as infrastructure and equipment, integrators own the one thing on the poultry 
farm that accrues value: the actual bird. Contract growers incur significant debt to build facilities to the integra-
tors’ exacting standards.301 In 2016, the average loan to a beginning chicken farmer was $1.4 million,302 most 
commonly used to construct and update chicken housing. A report by the Small Business Administration found 
that without an integrator contract, the value of the grower’s facilities plummeted anywhere from 62 – 94-
percent, making the housing itself “worthless.”303 Without a contract, growers have no reasonable methods for 
making money with the highly specialized facilities they have gone into debt to construct.  

 
The disparity between the level of commitment required by a contract grower (who frequently cannot 

walk away without facing bankruptcy) and the degree of commitment offered by an integrator is startling. While 
the growers take on millions of dollars in debt, most contracts are very short term, with 42% of them being 
only flock-to-flock, and only 31% being longer than five years.304 Because broiler genetic lines, hatcheries, and 
feed are all owned by the integrator, growers have little control over the health or growth outcomes of their 
birds, and by extension, little control over their end income.305 Almost a quarter of all growers only have one 
integrator doing business in the area,306 but even where multiple integrators are available, options are limited. 
A new integrator may require a grower to construct expensive updates to existing facilities, or simply refuse to 
deal. At least one lawsuit alleges that overlapping integrators have informal no-poach agreements whereby each 
integrator declines to do business with a grower contracted with another firm in the region.307  

 
When the vertically integrated model of contract growing was first introduced into the poultry industry 

in the 1950s, there was still competition in the market. The option of other processors helped to empower 
farmers in contract negotiations.308 But following the shift in merger policy in the 1980s, this all changed. As 
concentration in the poultry industry grew, the contracts imposed by integrators became increasingly abusive. 
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Today, integrators exercise unmitigated monopsony power over their growers309—so much so that in 2018 the 
Small Business Administration determined that a contract poultry grower had no independence and operated 
practically as an employee of their processor.310 

 
iii. Harms to Workers: Monopsony and Exploitation 

 
Studies show that labor markets across the United States began concentrating in the 1970s311 and have 

now reached very high levels.312 Monopsonies, where there is a single potential employer in certain lines of 
work,313 have become common. As industries consolidate and gain market power, they also gain control over 
their workers. Employer-side concentration has been directly linked to decreasing wages,314 with concentra-
tion’s negative impact on wages growing more pronounced at local levels and over time.315 Upward or down-
ward pressures placed on buyers or suppliers generally trickles down to the worker: For instance, as a dominant 
buyer puts pressure on its suppliers, the supplier must cut costs to maintain profitability—such as through 
reduced wages and benefits to their workers.316 One study has attributed at least 10-percent of wage stagnation 
since the 1970s to increased concentration at the retail level.317  This control can also lead to abusive working 
environments.318 

 
            The meatpacking industry provides a prime example of how employers’ monopsony power leads to 
low wages and abusive working conditions. Today, there are approximately 2,700 slaughterhouses in the U.S.–
down from 10,000 plants in 1967.319 That staggering decrease has been accompanied by a dramatic decline in 
real wages. In 2015, the average hourly wage for poultry-processing workers was $11 per hour—nearly 40% 
lower than it was in the 1980s after adjusting for inflation.320 In 2020, meat- and poultry-processing workers 
earned an average hourly wage of $15.53, nearly 25-percent lower than the average manufacturing employee at 
$20.08 per hour.321 Working conditions have also worsened. Meat- and poultry-processing workers face twice 
the risk of amputations as the average worker in private industry—and more than 50-percent report other 
injuries such as carpal tunnel syndrome, “trigger finger,” tendinitis, rotator cuff injuries, lower back injuries, 
and chronic pain and numbness.322 The exploitation of these workers extends to rampant abuse by supervisors, 
who routinely deny workers bathroom breaks, use racial slurs, and deride workers for complaining about pain 
or illness.323 With meat processing plants few and far between, employees have few options other than to accept 
the pitiful wages and abusive working environment.  
 

Farm labor illustrates the kind of downward pressure that consolidated downstream industries have 
placed on farmers. The U.S. has a history of denying farmworkers the kinds of protections offered to other 
laborers, making them especially vulnerable to exploitation.324 Farmworkers were specifically excluded from 
The National Labor Relations Act of 1935, which forbids employers from firing a worker for joining, organiz-
ing, or supporting a labor union.325  They were also excluded from The Fair Labor Standards Act of 1938,326 
so they are not eligible for overtime pay (the exception being a handful of states that have recently enacted laws 
that support this eligibility). Many farmworkers do not enjoy other basic labor protections, such as workers’ 
compensation, health insurance, and disability insurance,327 and less than 1-percent of farmworkers belong to 
a union. With rampant consolidated markets controlling nearly all of farmers’ costs of production (seed, agro-
chemicals, fertilizers, equipment, etc.), labor has become one of the only expenses that farmers can adjust to 
try to keep their books out of the red. As a result, farm labor rates are some of the lowest wages in comparable 
industries. In 2020, the farm wage for nonsupervisory crop and livestock workers was $14.62 - 59% of the 
average nonfarm private-sector nonsupervisory wage.328 
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C. Enabling Dominant Firms to Close Food System Markets to Independent Business 
 

Consolidation across the food system has made market entry more costly and difficult for independent 
businesses. Empowered by their outsized control of agricultural markets, consolidated corporations erode com-
petition through a variety of means: controlling supply of essential inputs, restricting rivals’ access to markets 
through patents, licensing, or contractual agreements, and even undercutting rivals by controlling the flow of 
essential information. Vertical integration coupled with horizontal concentration creates dual or multi-market 
entry barriers that require potential rivals in any one market to enter at multiple points in the chain in order to 
compete.  
 

Beginning with farm inputs, over 200 independent seed companies were lost between 1996 and 2009, 
due in large part to a series of aggressive acquisitions by the largest firms.329 During that same time period, the 
price of seeds increased more than the price of any other agricultural input, and in recent years, has increased 
as much as 30-percent annually.330 The cost of developing transgenic traits, identifying gene sequences, and 
obtaining permission to use patented genetic material poses a significant barrier to entry for new and smaller 
firms. Studies have shown that intellectual property lawsuits between agrochemical-seed companies are com-
mon, creating difficult to navigate “patent thickets” which reduce innovation and allow the largest firms control 
over proprietary technologies and information to prevent competition.331 Pre-existing licensing agreements be-
tween dominant firms further disincentivize those firms from granting new licenses at a reasonable cost.332 

 
Mergers between firms in adjacent markets further bottleneck the supply of agricultural inputs through 

perverse forms of product integration. Dominant firms across the food system, from farm input producers to 
food processing integrators, have leveraged their dominant positions in various markets to create complemen-
tary products that take customers away from unintegrated companies. For example, Monsanto’s dominance of 
agrochemicals and seeds allowed them to create interdependent products in both. In 2015, Monsanto released 
a new dicamba-resistant batch of soybean and cotton seeds. Because of Monsanto’s integrated seed-herbicide 
design, farmers wanting to use dicamba—a weed killing herbicide—had to buy Monsanto’s seeds, while farmers 
wanting to use Monsanto’s seeds were encouraged to spray dicamba. Because dicamba drifts across fields and 
destroys non-resistant crops, however, farmers who wanted neither dicamba nor dicamba-resistant seeds were 
forced to switch to Monsanto’s seeds to prevent crop damage resulting from their neighbors’ seed and herbicide 
choices.333 Investigative reporting and a growing number of lawsuits against Monsanto suggest this was not an 
accident. Monsanto appears to have intentionally “released the dicamba-tolerant cotton and soybean seeds and 
accompanying herbicides knowing that it would likely drift and damage non-tolerant seeds in order to make 
farmers buy the companies’ systems.”334 In the first of the dicamba-drift lawsuits to go to trial, a Missouri 
federal jury awarded a peach farmer $15 million in compensatory damages and $250 million in punitive damages 
after finding the Monsanto recklessly marketed the widespread use of dicamba knowing it would “force other 
farmers to use their expensive products to grow dicamba-tolerant GMO crops.” Monsanto, in other words, 
foreclosed a substantial share of the seed market to potential rivals by creating a combination of products that, 
quite literally, killed the competition.  
 

Beyond patents and licensing, corporate control of the stream of information forecloses rivals by al-
lowing dominant firms to manipulate markets and increase costs for potential rivals, while keeping their own 
costs low. Vertically integrated corporations may leverage information from one section of the chain to under-
cut rivals in another. In other cases, a corporation’s position of dominance may make it privy to information 
not otherwise accessible, serving as a market barrier for new entrants. For instance, while USDA publishes 
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expanses of statistics on most agricultural industries, the hyper-vertically integrated character of the poultry 
market eludes capture because of the reduced opportunity for commercial exchanges where data can be gath-
ered.335 Instead, poultry producers rely on pay-to-play weekly reports produced by the data company Agri Stats. 
These reports—which contain (purportedly anonymous) information on farmer pay, flock size, processing sta-
tistics, market prices, and other proprietary information—provide a mechanism for dominant firms to monitor 
industry activity and manipulate practices to exclude rivals. Importantly, while Agri Stats sends reports to in-
dustry executives who pay for the service, farmers or firms without the same financial resources are not granted 
access. Such inequitable access to data has made it impossible for independent farmers not privy to the same 
insider information to compete with dominant, vertically integrated firms in any meaningful way.336  
 

In other cases, dominant firms employ restrictive contracts with suppliers to curtail rivals, or strong-
arm suppliers into granting favorable terms and products not available to smaller competitors. Independent 
farmers and retailers all over the country shared similar stories at a recent FTC listening session: massive cor-
porations leverage their outsize market share and financial power to gain bulk discounts and better terms for 
supply contracts, leaving suppliers no choice but to raise prices for smaller firms.337 Some independent grocers 
even reported paying higher wholesale prices than Walmart’s retail prices, as well as being categorically denied 
access to certain products. As consolidation has snowballed across the food system, small producers and mer-
chants of all kinds are being increasingly crushed in the wake of large corporations.   
 
IV. From Anti-Monopoly to Pro-Monopoly and Back: Constructing Merger Guidelines That Uphold 

the Law  
 
“The capitalist system of free initiative is not immortal, but is capable of dying and of dragging down 

with it the system of democratic government.” That was the FTC’s warning to Congress in 1948. The FTC 
urged Congress to enact the Celler-Kefauver Amendment and “plug the Section 7 loophole” because economic 
power had already become dangerously concentrated. “Either this country is going down the road to collectiv-
ism, or it must stand and fight for competition as the protector of all that is embodied in free enterprise.”338 
There is no doubt this country—and the Agencies—face a similar crossroads today.  

 
We urge the Agencies to abandon the consumer welfare framework. It is inconsistent with the law. It 

cripples enforcement. And its policy consequences have been catastrophic for Americans as consumers, pro-
ducers, businesses, and citizens. The Agencies have a responsibility to reconstruct a new, administrable frame-
work for applying the law that creates certainty in enforcement and secures compliance in the business com-
munity. We recommend the following starting points for such reconstruction.  
 

A. Streamline Enforcement with Bright-Line Rules 
 

The legislative history of the Clayton Act indicates that Congress expected the FTC to translate the 
broad prohibitions of Sections 2, 3, and 7 into administrable rules of decision.339 In passing the Celler-Kefauver 
Amendment, lawmakers purposefully sought to create a legislative record that would provide enforcers with a 
coherent and unambiguous set of value premises and policy objectives340—and entrusted the FTC and the DOJ 
with enforcing the statute through their administrative and judicial channels. Per the Supreme Court, this dual 
system of enforcement under the Clayton Act “contemplate[s] standards of proof capable of administration” 
and should not be interpreted to require “an economic investigation” that is “impracticable” for courts and 
agencies alike.341 The Agencies should seek to apply Section 7 of the Clayton Act through bright-lines rules and 
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avoid standards that require “incredibly complicated and prolonged economic investigation[s] into the entire 
history of the industry involved, as well as related industries, in an effort to determine at large whether a par-
ticular restraint has been unreasonable—an inquiry so often wholly fruitless when undertaken.”342 

 
There are a variety of bright-line rules the Agencies can adopt or revive. The lowest-hanging fruit is 

the structural presumption under Philadelphia National Bank that a merger which produces a firm with a market 
share greater than 30-percent—and possibly as low as 20-percent—is illegal absent legitimate business justifi-
cations.343 Although Philadelphia National Bank has not been formally overruled, the Agencies shift toward rule-
of-reason merger reviews has weakened its force.344 Re-embracing the structural presumption along with a 
focus on the competitive process that makes it enforceable would go a long way toward simplifying merger 
reviews, reducing the Agencies’ reliance on speculations about future market developments, and securing com-
pliance (or deterrence) in concentrated industries.345 Other bright-line rules—against mergers by leading or 
dominant firms, mergers in concentrated markets, and mergers in markets trending toward concentration—
would also faithfully track the text of Section 7 and vindicate important objectives of the Celler-Kefauver 
Amendment.346 

 
We propose a different bright-line rule — Mergers involving any firm that has been “a sub-

stantial factor in competition” should be considered presumptively illegal subject to a showing of 
credible business justifications by the merging parties. This bright-line rule has direct support in the text 
and the legislative history of the Celler-Kefauver Amendment (which is covered below), but it is also mandated 
by a rational balancing of interests based on the value premises and objectives of the Amendment.347 
 

As we established above, in enacting the Celler-Kefauver Amendment, Congress was primarily con-
cerned with the absorption and disappearance of many independent businesses into larger firms, without regard 
to how “dynamic” or “aggressive” each of these businesses were.348 To protect against the continued loss of 
independent competitors, legislators imported into Section 7 the tests of illegality under Sections 2 and 3 of the 
Clayton Act—and indicated their intention that those tests be applied similarly to how they were applied in 
Standard Stations.349 That case made liability under Section 3 of the Clayton Act turn on whether “competition 
may be foreclosed in a substantial share of the line of commerce affected” by virtue of the tying contract at 
issue, and it used the amount of commerce involved in the contract to determine substantiality.350 In Standard 
Stations, that amount was $58 million and comprised less than 6.7% of the total volume of the relevant local 
market.351 
  

The legislative history provides meaningful guidance on how the Agencies should approach drawing 
the line between “substantial” and “insubstantial” competitors. For one thing, the Amendment redefined “com-
petition,” as used in Section 7, from the direct horizontal rivalry between merging firms into the process of 
market organization and governance to be protected in every line of commerce—and did so for the express 
purpose of extending Section 7 to mergers that “result in the absorption of many small firms in different and 
[even] completely unrelated lines of activity.”352 Against this backdrop, although the “substantiality” of a firm 
as a “factor in competition” could be measured by their market share in any given horizontal market, it is more 
appropriately measured by their economic size—that is, by the amount of resources available to the firm as an 
independent center of ownership and decision-making in any given competitive ecosystem. This method of 
measurement would also have the benefit of aligning with the broader purpose of the Celler-Kefauver Amend-
ment—preventing mergers from increasing the concentration of economic power.353 
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Several indications suggest that the line for substantiality should be drawn closer to “not insubstantial” 
than the opposite. First, as the Supreme Court recognized in Standard Stations, lawmakers adopted the word 
“substantially” in the original Sections 2, 3, and 7 simply to mirror language in Addyston Pipe & Steel Company, 
describing Congress’s authority to regulate interstate commerce and not to “augment the burden of proof” 
beyond requiring the proscribed effect to be more than de minimis.354 Second, Congress identified three specific 
categories of mergers that would not “substantially lessen competition” under the Amendment: (1) mergers 
between small businesses, (2) acquisitions of failing companies, and (3) transactions involving individuals and 
partnerships.355 The common thread that ties these situations together is that each would produce “only a 
minimal effect on any further concentration of economic power” and “no perceptible change in the intensity 
of competition.”356 Third and finally, there is the fact that Congress viewed corporate mergers as “methods of 
monopoly” whose operation is “the antithesis of meritorious competitive development”—to be discouraged 
among all but small, independent businesses.357 Since Congress structurally excluded those small businesses 
(for the most part) from the scope of Section 7 by restricting its application to corporations “engaged in the 
flow of interstate commerce” (not just “in activities within the federal commerce power”),358 mergers by the 
interstate corporations to which Section 7 does apply must be considered inherently suspect.  
 

B. Define Markets Instrumentally 
 

Market definition is a means to an end—that is, a conceptual framework through which to understand 
how a merger might lessen the quality of competition or tend to create a monopoly in any of the various 
economic ecosystems in which the merging firms participate. As the committee reports and several sponsor 
statements on the Celler-Kefauver Amendment highlight, mergers are prohibited under Section 7 wherever 
they pose a “reasonable probability” of proscribed effects in any “appreciable segment of [a given product] 
market,” provided that: (a) at least one of the merging firms “effectively competes” in that segment of the 
market; and (b) the segment “is largely [meaning not entirely] segregated from, independent of, or not affected 
by the trade in that product in other parts of the country.”359 Moreover, the Senate Report states that “although 
the section of the country in which there may be a lessening of competition will normally be one in which [one 
of the merged firms] may do business, the bill is broad enough to cope with [such effects] in any other section of 
the country as well.”360 Given this congressional intent, the Supreme Court has recognized that product and geo-
graphic markets should be defined practically by reference to the appreciable real-world patterns of trade a 
merger might affect.361 
 

The hypothetical-monopolist test used under the current merger guidelines contradicts both estab-
lished precedent and statutory intent. To begin with, this mode of market definition inherently requires a pre-
diction of the merged-firm’s future ability to “fix prices,” which the House Report expressly stated was not 
required under Section 7. More fundamentally, by requiring a definition of markets that essentially includes the 
entire universe of existing and potential competitive forces that might constrain the exercise of pricing power 
by the merged firm, the current guidelines require the Agencies to demonstrate “anticompetitive” effects in the 
broadest possible area of product rivalry. Simultaneously, the hypothetical-monopolist test excludes from the 
relevant market any non-horizontal competition which may be affected by the prospective merger—effectively 
ignoring Section 7’s redefinition of “competition” as a normative process. In this way, the hypothetical-mo-
nopolist standard uses existing or potential (horizontal) competition to stack the deck in favor of the would-be 
monopolist seeking merger, fails to recognize “competition where, in fact, competition exists,” and opens the 
door to interminable conflicts over market boundaries. 
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The hypothetical-monopolist test should be abandoned. To the extent required for the application of 
bright line rules (see above), the Agencies should define markets instrumentally to identify the ecosystems of 
competitors, or appreciable segments of such ecosystems, in which competition may be lessened or a tendency 
to monopoly may be advanced if a proposed merger is allowed. In shifting the point-of-view of market defini-
tion from the would-be monopolist to the actual competition—and competitors—affected by mergers, the 
definition of markets should be geographically limited wherever geography limits the willingness or ability of 
some customers to substitute some products, of some suppliers to serve some customers, or some workers to 
provide labor. 

 
C. Seek to Enjoin Unlawful Mergers In Their Entirety 

 
We agree with AAG Kanter’s recent announcement that, “in most situations [the Agencies] should seek a 

simple injunction to block the transaction.”362 There is little evidence to suggest the Antitrust Agencies are 
capable of fashioning divestitures that succeed in preserving competition or of monitoring the compliance of 
large corporations with complex conduct-based restrictions.363 More importantly, as stated in the Senate Report 
on the Celler-Kefauver Amendment, Congress “intended that acquisitions which substantially lessen competi-
tion, as well as those which tend to create a monopoly, will be unlawful if they have the specified effect in any 
line of commerce, whether or not that line of commerce is a large part of the business of any of the corporations involved in the 
acquisition.”364 The use of divestitures and conduct remedies plainly contradicts this intent and enables concen-
trative corporate mergers to proceed in spite of the broader purpose of Section 7 to “limit future increases in 
the level of economic concentration resulting from corporate mergers and acquisitions.”365 Seeking to enjoin 
unlawful corporate mergers in their entirety is “the surest way to preserve competition” and uphold the law.366 
 
V. Conclusion 
 

While the Senate was considering the Celler-Kefauver Amendment, then-Senator Lyndon Johnson said 
in a floor speech: “Reluctant, apologetic administration does not inspire public confidence, and it does not get 
the job done.”367 If the freedom of enterprise is to be restored in our economy, if communities large and small 
are to control their destinies again, if our democracy is to persevere—then the Antitrust Agencies must be 
neither reluctant nor apologetic in using our antitrust laws to halt the consolidation of corporate power. The 
tools are there if enforcers are willing to use them.  
 

Sincerely, 
 

 
 
Joe Maxwell 
President & CEO 
Farm Action 
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